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CONSTI TUTI ONAL FOUNDATI ON

A U S Constitution, Article |, Section 8, Cause 1
- The power to tax and spend.

B. U S. Constitution, Article |, Section 8, C ause 16
- Oganizing and training the mlitia.

C. U S Constitution, Article |, Section 9, Cause 7
- No noney spent except as a consequence of a |awful
appropriation.

STATUTORY FOUNDATI ON

A 31 U S.C. 8 1552. An appropriation is available for
obligation for a definite period of tine, and it nust
be obligated during this period of availability. If it
is not, the authority to obligate expires.

B. The Annual Appropriations Acts.

C. 31 U S C § 1341(a)(1)(B). Funds may not be obligated
prior to signature of the Appropriations Actand
recei pt of the funds fromthe Ofice of Managenent and
Budget through hi gher headquarters.

D. 31 U.S.C. 8§ 1301. Appropriations are available for
obligation during the year in which they are
appropriated. Funds are presuned to be avail able for
obligation for one year.

E. 31 U S. C 8§ 1502. Funds may not be obligated after the
expiration of their period of availability.
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REGULATORY FOUNDATI ON

A
B.

C.

Nati onal Guard Panphlet 37-1, Financial Managenent.

Arny Regul ation 37-1, Arny Accounting and Fund Contr ol

(30 Apr. 1991).

Air Force Regul ation 177-16.

PERI GD OF AVAI LABI LI TY FOR VARl QUS APPROPRI ATI ONS

A

G m m O O

Operation & Maintenance (O& Funds - 1 year.

Research, Devel opnent, Test & Evaluation (RDT&E) Funds
- 2 years.

Nati onal Guard & Reserve Equi pnent - 3 years.
Procurenent Funds - 3 years.

Construction - 5 years.

Stock and Industrial Funds - Indefinite (No Year).
Multi-Year - Varies up to five years depending on the
program The Defense Departnent receives a variety of
speci al purpose appropriations, sone of which are
avai l able for nore than one year. For exanpl e:

(1) &M Humanitarian Assistance -- 2 years; and

(2) O&M CGoodwill Ganes -- 2 years.
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V. FUNDI NG REPLACEMENT CONTRACTS.

A Pol i cy.

1.

There are three inportant exceptions to the
general prohibition on obligating funds after the
period of availability.

The law in this area is now settled as a result of
CSD Conptroller policy changes. The OSD
Conptroller on at |east one prior occasion
directed that reprocurenent contracts awarded
after a termnation for defaul thnust be funded

with current appropriations. This policy is now
resci nded.

B. Protests to GAO

1.

"[ Flunds avail able to an agency for obligation for
a contract at the tinme a protest is filed in
connection with . . . award of such a contract
shall remain available for obligation for 90
wor ki ng days after the date on which the fina
ruling is made on the protest.” This authority is
l[imted to protests filed at the GAOor in a
court. 31 U S.C. § 1558.

This statutory provision was incorporated at FAR
33.102(b). 55 Fed. Reg. 55,782 (1990), (Federal
Acquisition Circular 90-3).

C. Term nations for Default.

1

Term nations for Default: |[If a contract or order
is termnated for default, and aona fide need
still exists for the supplies or services, the

original funds remain available for obligation for
a reprocurenent, even if they would ot herw se have
expired. The reprocurenent contract mnust be
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Term

entered into wthout undue delay and nust be for
substantially the sane itemor service. AR 37-1,
para. 9-5(e), citing, Louis W Rosine Co, 55
Conmp. Gen. 1351 (1976); See al so Fundi ng of

Repl acenent Contracts 60 Conp. Gen. 591 (1981).

To the extent that additional funds are required
for the replacenment contract, and the funds have
ot herwi se expired, the original year's funds may
be used to fund the additional cost. Louis W
Rosi ne Co., 55 Conp. Gen. 1351 (1976);See also
Fundi ng of Repl acenent Contracts 60 Conp. Cen
591, 594 (1981). This position is based upon an
extensi on of thebona fide need anal ysis used by
&he_cpnptroller General in theLouis W Rosine Co.
eci si on.

nati on for Conveni ence of the Gover nnent.

The general rule is that a prior year's funding
obligation is extinguished upon term nation of a
contract for convenience, and funds do not remain
avai lable to fund a replacenent contract in a
subsequent year where a contracting officer

term nates a contract for the conveni ence of the
gover nnent .

An inportant exception to this rule was adopted by
the Conptroller General inFunding of Repl acenent
Contracts, 68 Conp. Gen. 158 (1988), andNavy,

Repl acenent Contract 70 Conp. Gen. 230 (1991),
91-1 CPD para. 117. Funds originally obligated in
one fiscal year for a contract that is |ater

term nated for conveni encein response toa court
order or to a determ nation by the Genera
Accounting O fice or other conpetent authority
that the award was i nproper.
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This authority was expanded in 1991 to include
term nations for convenience resulting froma
contracting officer's determ nation that the award
was clearly erroneous.

If the original award is determ ned to be i nproper
and the contract is term nated for convenience,
either by the contracting officer or as the result
of an order by a judicial body, the funds
originally obligated remain available in a
subsequent fiscal year to fund a replacenent
contract, subject to the follow ng conditions:

a. The original award was made in good faith;

b. The agency has a conti nui ngbona fi de need
for the goods or services Involved;

c. The replacenent contract is of the sanme size
and scope as the original contract;

d.  The replacenment contract is executed w thout
undue delay after the original contract is
term nated for conveni ence; and

e. If the term nation for convenience is based
upon the contracting officer's determ nation
that the original award was i nproper, the
contracting officer nust execute a witten
determ nation stating the factual and | egal
basis for the conclusion that the award was

i mpr oper.
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V. LIMTATI ONS BASED UPON THE BONA FI DE NEED RULE

A

B.

Statutory Basis.

1.

The statutory basis: "[t]he bal ance of an
appropriation or fund limted for obligation to a
definite period is available only for paynent of
expenses properly incurred during the period of
availability, or to conplete contracts properly
made within that period of availability and
obligated consistent with section 1501 of this
title. However, the appropriation or fund is not
avai l able for expenditure for a period beyond the
period otherw se authorized by law" 31 U S.C §
1502( a) .

Appropriated funds may only be obligated for
properly incurred expenses. That is, the

requi rement nust be abona fide need of the
requiring activity arising during the period of
avai lability of the funds proposed to be used for
the acquisition. See Magnavox - Use of Contract
Underrun Funds B-207453, Septenber 16, 1983, 83-2
CPD para. 401; To the Secretary of the Arny 33
Conmp. Gen. 57 (1953).

The bona fide needs rule applies only to
appropriations with limted periods of
availability for obligation.

Practical Consi derations.

1.

A bona fide needs inquiry focuses on the timng of
t he obligation of funds and whet her that
obligation is for a current need of the

gover nnent .
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The needs of the governnent and the nature of a
product or service determ ne wherbona fide need
ari ses.

The term "bona fide need" has nmeaning only in the
context of a fiscal |law analysis. /Aona fide
needs analysis is separate and distinct from an
anal ysis of contract specifications and whet her or
not they are a legitimte expression of the
governnent's m ni num needs.

Determ ni ng thebona fide need for an acquisition
requires the application of judgnent.

Each bona fide need determ nation is fact-
specific.

Bona fide need is determned at the tine of an
obligation of the appropriated funds.

Bona

Fi de Need Rule Applied to Supply Contracts.

General ly, bona fide need is determ ned by the
date the government actually requires the supplies
bei ng acquired, i.e., when the governnment actually
will be able to use the itens.

Accordingly, funds are obligated for the fiscal
year in which the supplies will be delivered for
use. To Chairman, United States Atom c Energy
Conmi ssion 37 Conp. Gen. 155 (1957);To Betty F.
Leat herman, Departnment of Conmerce 44 Conp. Gen.
695 (1965); To Admi nistrator, Snall Business

Admi nistration 44 Conp. Gen. 399 (1965).
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Supply needs of a future fiscal year are théona
fide need of the subsequent fiscal year, unless an
exception applies. Two recogni zed exceptions are:
the | ead-ti ne exception and the stock |evel
excepti on.

Lead-ti ne exception to thebona fide need rule: It
is appropriate to take into consideration the
normal production lead-tine in determ ning the
bona fide need for an acquisition.

a. For exanple, if the normal |ead-tinme between
order and delivery of an itemis 45 days, an
obligation of Fiscal Year 1995 funds is
appropriate for a delivery on or before 15
November 1995. (Renenber 1 Cctober 1995 is
t he begi nning of Fiscal Year 1996.) This is
a bona fide need of Fiscal Year 1995. |If
delivery after 15 Novenmber 1995 is permtted
by the governnment, there is nobona fide need
for the itemin Fiscal Year 1995, because the
necessary lead-tine prior to delivery permts
the itemto be ordered and delivered in FY
1996.

b. | f the governnent establishes a delivery date
for an itemand that delivery date is both
beyond the normal lead-tinme and in the next
fiscal year, funds for the next fiscal year
nmust be used. In the exanple above, if
delivery is permtted after 15 Novenber 1992,
Fi scal Year 1993 funds nust be used.

Stock | evel exception to thebona fide need rule:

It is also appropriate to purchase sufficient
suppl i es necessary to nami ntain adequate and nor mal
stock | evels.
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a. For exanple, a contract to maintain the
normal , authorized stock |evels of repair
parts may be awarded in Septenber 1992, and
requiring delivery in Septenber 1992, using
FY 1992 funds, even if it is known that the
repair parts will not beused until early
Cct ober 1992.

b. Current year funds may be used to repl ace
stock consuned in the current fiscal year
even though the replacenent stock may not be
used until the follow ng fiscal year.

C. Fi scal year-end stockpiling of supplies in
excess of normal usage requirenments is
prohi bit ed.

Bona Fide Need Rule Applied to Service Contracts.

Ceneral rule: Abona fide need for services does
not arise until the services are rendered.
Theodor Arndt GrbH & Co, B-237180, January 17,

1990, 90-1 CPD para. 64; EPA Level of Effort
Contracts, 65 Conp. Gen. 154 (1985). Thus,

service contracts generally cannot cross fisca

years and nust be funded wth dollars available
for obligation on the date the services are
per f or med.

Nonsever abl e service exception: |If the services
produce a single or unified outconme, product, or
report, the services may be regarded as being
nonseverable. |If so, the entire effort may be
funded with dollars available for obligation at
the tinme the contract is executed, and the
contract may cross fiscal years. Proper
Appropriation for Expenses Relating to
Nonsever abl e Service Trai ni ng Course B-233242,
August 3, 1989; Acuneni cs Research and Technol ogy,
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Inc. - Contract Extension B-224702, August 5,
1987, 87-2 CPD para. 128;Proper Fiscal Year
Appropriation to Charge for Contract and Contract
| ncreases, 65 Conp. Gen. 741 (1986).

3. Statutory exception to thebona fide need rule
concerning services: There are statutory
exceptions to the general rule that contracts for
severabl e services are thebona fide need of the
fiscal year in which the services are perforned.
10 U.S.C. 8§ 2410a. Contracts for a period not to
exceed 12 nonths for the foll owi ng purposes, may
be awarded at any tinme during the fiscal year, and
they may be conpletely funded with current
appropri ations:

a. Mai nt enance of tools, equipnment and
facilities;

b. The | ease of real or personal property,
i ncludi ng the mai ntenance of the property,
when contracted for as part of the | ease
agr eenent ;

C. Depot mai nt enance; and

d. Operation of Equi pnent. Section 342,
Nat i onal Def ense Aut horization Act For Fi sca
Years 1992 and 1993, Pub. L. No. 102-190.

Bona Fide Need Rule Applied to Training Contracts.

Trai ning courses that begin on or about the first of
Oct ober may be paid for with the prior year's
appropriation if the scheduling of the course is beyond
the control of the agency and the tinme between award of
t he contract and performance is not excessive. Proper
Appropriation to Charge for Expenses Relating to
Nonseverabl e Trai ning Course 70 Conp. Gen. 296 (1991).
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F. Bona Fi de Need Rul e Applied to Maintenance and Repair
Contr act s.

1. Current funds may be obligated for mai ntenance and
repair contracts near the end of the fiscal year,
even if performance may not begin until the next
fiscal year. AR 37-1, Table 9-2, fn. 5.

2. This authority islimtedto the follow ng
situations:

a. The requirenment nust represent aona fide
need of the current fiscal year;

b. The contract nust contain a specific
provision requiring that the work nust
actually start on or before January 1 of the
foll owi ng cal endar year, except in contracts
with a foreign government or contracts
entered into pursuant to a binding
i nternational agreenent.

C. Commencenent of work is evidenced by:

(1) Physical on-site evidence based upon a
vi sual inspection; or

(2) Docunentary evidence of costs incurred
nmust be consi dered when pl anning for
out door construction or renovation
projects. A project thatcannot
reasonably be expected to commence
before the onset of winter weather is
not the bona fide need of the prior
Fi scal Year. For exanple, a contract
for paving 18 kiloneters of roads in
Fai r banks, Al aska, probably shoul d not
be awarded on 30 Septenber 1992 and
funded with Fiscal Year 1992 doll ars.
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d. I f mission requirenents nmake it inpossible to
al l ow the commencenent of the work until 15
Decenber, the requirenent is not theéona
fide need of the prior fiscal year.

e. Factors within the governnent's control are
nost i nportant in determ ningbona fide need.
Cf. Theodor Arndt GrbH & Co, B-237180,
January 17, 1990, 90-1 CPD para. 64 (agency
decision to wait until Fiscal Year 1990 to
award a service contract, wth performance
comenci ng on 15 October 1989, iIs correct
where services are not needed until that
date). In analyzing thebona fide need for a
given item the follow ng factors are
appropriate for consideration

(1) The required delivery date in the
contract;

(2) The normal rate of consunption

(3) The date when the governnment is nmaking
fagilities, sites, or tools available;
an

(4) The degree of actual control the
governnent has over the date that work
may be commenced. For exanple, if a
| egal office will not be avail able for
renovation until 25 Decenber 1995
because a brigade is deploying on the
20t h of Decenber and cannot be disrupted
between 1 Cctober and 20 Decenber, and
if the normal lead-tine for starting a
renovation project of this type is 15
days, the renovation is abona fide need
of Fiscal Year 1996 because the contract
could be awarded in FY 1996 and
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performance coul d commence by the tine
t hat the brigade vacated the buil ding.
Accordi ngly, use of Fiscal Year 1995

funds violates thebona fide need rule.

These principles apply to Job Order contracts
entered into under the authority of AFARS 17.9000.
AR 37-1, Table 9-2, fn. 6.

VI1. MILLTIPLE YEAR FUNDS AND MJULTI PLE YEAR CONTRACTS.

A. | nt r oducti on.

1.

See Hill, The Dollars and "Sense" of CGovernnent
Contract Fundi ng (Anerican Bar Association, Public
Contract Law Section Mnograph, 1988), Chapter 2.

Mul tiple Year Funds and Multiple Year Contracts.

a. There is a clear separation between fiscal
| aw and contract law as it relates to
mul ti pl e year appropriateness. Proper
anal ysis requires that the fiscal |aw issues
Pe consi dered separately fromthe contractua
orm

b. The | aw governing nulti-year contracting and
contracts containing options is beyond the
scope of this course and will not be
consi der ed.

B. Basi ¢ Concepts.

1.

The annual DoD Appropriations Act typically
contains the follow ng provision:
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No part of any appropriation contained in this Act
shall renmain available for obligation beyond the
current fiscal year, unless expressly provided
herein. E.g., Pub. L. No. 103-335, Section 8003,
108 Stat. 2617 (1994).

Mul ti pl e year appropriations are those
appropriations whi ch expressly provide that they
remain available for obligation for a definite
period in excess of one fiscal year. Title 7,

Fi scal Guidance, Chapter 2, Paragraph 2.1.C 1.b.,
GAO s Policy and Procedures Manual for Gui dance of
Federal Agencies(Feb. 12, 1990); Section 21.1,

O fice of Managenent and Budget Circul ar A- 34,

| nstructi ons on Budget Execution(August 1985).

The mul tiple year appropriations usually provided
to the Departnment of Defense include:

a. &M Humani tari an Assistance -- 2 years.

b. &M CGoodwi || Ganes -- 2 years.

C. Nat i onal Guard & Reserve Equi pnent -- 3
years.
d. Procurenent Appropriations -- 3 years.

e. Shi pbui I di ng and Conversion, Navy -- 5 years,
except that certain obligations nay be
incurred for |onger periods.

f. Research, Devel opnent, Test and Eval uation
(RDT&E) Appropriations-- 2 years.
g. Chem cal Agents and Minitions Destruction
Def ense -- various periods.
TI VE
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h. MIlitary Construction Appropriations -- 5
years.

The | anguage typically used by the Congress is
... to remain available for obligation until

Septenber 30, XXXX." See Defense Technica

| nf or mat i on Center -- Avai lability of Two Year

Appropriations 68 Conp. CGen. 170 (1989).

C. Statutory Controls.

1.

The Bona Fide Need Rule, 31 U.S. C. § 1502(a),
applies to multiple year appropriations. Def ense
Technical Information Center -- Availability of
Two Year Appropriations 68 Conp. Gen. 170 (1989)
Chai rman, Commttee on Appropriations, House of
Representatives 55 Conp. Gen. 768 (1976). A

mul tipl e year appropriation may only be expended
for obligations properly incurred during the
period of availability. Therefore, the FY 1990
RDT&E, Arny Appropriation, which is available for
obligation until Septenber 30, 1991, may be
obligated for the needs of FY 1990 and FY 1991.
It is not available for the needs of FY 1993.

The exceptions to thebona fide need rule relating

to acquisitions to maintain stock |levels and | ead

time for special goods also apply. This statutory
rule is limted by adm nistrative policies

di scussed | ater.

D. Adm nistrative Controls: Program Qbjectives.

1.

Procurement appropriations: Program managers
usi ng procurenent appropriations want to have al

t he necessary funding in hand before they obligate
funds on a procurenent contract. Having all of
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Ful |

the funds hel ps to ensure stable production runs
and | ower costs.

RDT&E appropriation: Program managers using RDT&E
want to dribble out funding anong vari ous
programs, giving nore to those progranms show ng
pragress and wi t hhol ding fromthose prograns going
nowher e.

The managers of procurenment appropriations and
RDT&E appropriations have dianetrically opposed
out | ooks on funding progranms within their purview
These phil osophies result in tw different funding
pol i ci es.

Fundi ng Pol i cy.
DoD Directive 7200. 4, Full Fundi ng of DoD

Procurenent Prograns(Sept. 6, 1983), describes
the full funding policy as follows:

At the tine of contract award, funds are avail able
to cover the total estimated cost to deliver the
contract quantity of conplete, mlitarily usable
itenms. |If a future-year appropriation is required
for delivery of the end itens, the contract is not
fully funded. See AFR 172-1, vol. 1, ch. 8.

The purpose of the full funding policy is to
ensure that the ampbunt requested each year w |l
buy a specific quantity of end itens. Absent this
policy, agencies mght conceal the total cost of
an end itemby splitting the costs anong fi scal
years, or otherw se budgeting for end itens

pi eceneal .

Ful | Fundi ng and Contract Terns.
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a. Full funding is primarily a budgeting
concept. An agency may Initiate an
acquisition for a procurenent itemonly if
the funds for the total estimated cost of the
program quantity are available for
obl i gati on.

b. The acqui sition, however, need not be for the
total quantity, nor for usable end itens.
Para. E.6., DoD Dir. 7200.4,Full Fundi ng of
DoD Procurenent Prograns(Sept. 6, 1983).
Thus, for exanple, the annual procurenent
guantity may be divided anobng sever al
contracts. Simlarly, several contracts may
be awarded with the product of sone
contracts, not mlitarily usable end itenmns,
provi ded to other contractors as GFE for
I ncorporation into the end item Only if a
future-year appropriation is required for
delivery of usable end itens, is the program
not fully funded.

Efficient production dictates two general
exceptions to full funding policy. DoD Dir
7200. 4, Full Fundi ng of DoD Procurenent Prograns
(Sept. 6, 1983).

a. Advanced procurenent for long lead-tine itens
al l ows acqui sition of conmponents, material,
parts, and effort in an earlier fiscal year
than that in which the related end itemw ||
be acqui red.

b. To be eligible for advanced procurenent, |ong
| ead-time itens nust have a significantly
| onger lead-tinme than other itens. The cost
of the advanced procurenent itens nust be
relatively small when conpared to the
remai ning costs of the end item An annual
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budget request nust include at |east the
estimated termnation liability for |ong

| ead-time item procurenents. The advanced
procurenment is for one fiscal year's program
I ncrenent .

C. Advanced econom c order quantity (EOQ pro-
curenment for multi-year procurenent allows
t he agency to acquire conponents, materials,
and parts for up to five fiscal years
programincrenment to obtain the economc
advantage of nulti-year procurenments. The
advanced procurenent may obligate the
term nation costs, or the entire cost, if
cheaper. EQOQ costs may al so be included in
an unfunded cancel |l ati on cl ause.

d. Full funding and Title 31 U S. Code. The DoD
full funding policy is not statutory.
Violations of the full funding policy do not
violate the Anti-Deficiency Act. Newport
News Shi pbuil di ng and Drydock Co. 55 Conp.
Gen. 812, 822 (1976); 76-1 CPD para. 136
(option exercise valid, despite violation of

full funding policy, because obligation did
not exceed avail abl e appropriation).

F. I ncrenmental Fundi ng Policy.

1. The Research, Devel opnent, Test and Eval uation
Programis executed by increnentally funding
contracts and other obligations. AR 70-6,
Managenent of the Research, Devel opnent, Test, and
Eval uation, Arny Appropriation(16 June 1986),
para. 2-2; AFR 1/0-8, para. 8.

2. The increnental funding policy budgets an anount
for each fiscal year sufficient to cover the
obligations expected during that fiscal year.
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Each contract awarded Iimts the governnent's
obligation to the costs estimated to be incurred
during the fiscal year. Funds for succeedi ng
years are obligated during later years. The

pur pose behind the incremental funding policy is
to maintain very close control over R&D prograns
by limting their funding.

Contract Provisions.

a. An increnmentally funded cost rei nbursenent
contract contains FAR 52.232-22, Limtation
of Funds. This provision limts the
governnent's obligation to the funds allotted
to the contractor. The contract also
typically contains a schedule for providing
funding. Typically, the contractor prom ses
to manage its costs, so as to performthe
contract until the next increnent is
provi ded.

b. I ncrenental ly funded fixed price contracts
use a simlar clause, Limtation of
Governnent's Obligation, pursuant to a FAR
cl ass deviation. See DA MSG SARD KP
032015Z Jul 90, SUBJ: Approved Devi ation.

C. Funds are allotted to the contract by an
adm ni strative nodification identifying the
f unds.

d. To prevent funding gaps associated with late

appropriations, the contracting officer my
fund contract performance for 90 days into
the next fiscal year with the current year's
appropriation. AR 70-6, para. 2-2.Db.(4).
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4. I ncremental funding, for managenent purposes,
transfornms 2 year RDT&E appropriations into 1 year
funds. Legally, however, RDT&E appropriations may
be obligated during their second year of
availability. Frequently, agencies receive
perm ssion fromthe appropriation nanager to
obligate funds during the second year where
probl ems prevent obligating an annual increnent
during the first year.

VIITI. CONCLUSI ON
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